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F O R W A R D  P L A N N I N G  W I T H  S P O U S E S

A Spousal Rollover May Not Always Make Sense
Having a surviving spouse* may provide flexibility for capital property or 
property held in a registered plan upon your death. This is because the 
Income Tax Act permits the use of a spousal rollover.1 A spousal rollover 
allows such property to be transferred to a surviving spouse and any 
associated capital gains or registered plan income will be deferred until 
the spouse disposes of, or is deemed to have disposed of, those assets 
(or withdraws the assets, in the case of a registered plan).

Using the spousal rollover has become an almost automatic strategy 
for many estate plans. However, in some cases, there may be reasons 
why it may not make sense. Why? While deferring taxes is often 
beneficial, it can also result in unintended consequences. Take, for 
example, a surviving spouse who ends up with a very high income 
due to the rollover of their deceased spouse’s Registered Retirement 
Income Fund (RRIF), increasing their minimum annual withdrawal 
requirements. With this higher income, the spouse is now subject to 
the Old Age Security (OAS) clawback and a higher marginal rate of tax. 

Given the reduced OAS benefit and higher annual taxes, some 
forward planning could potentially have reduced the overall lifetime 
tax-related burden. It may have been better for the deceased spouse 
to bleed down their RRIF in the years of having a lower marginal tax 
rate. Or, perhaps the RRIF could have been partially converted to cash 
upon death, with a portion transferred to the surviving spouse.

Electing to Not Use the Spousal Rollover

Be aware that an automatic rollover of capital property, for tax 
purposes, occurs upon the death of the first spouse. However, 

an election can be 
made to not use 
the spousal rollover 
on a property-by-
property basis. Here 
are some other 
situations in which 
electing to not use 
the spousal rollover 
may make sense:

•     The deceased’s marginal tax rate is low on the date-of-death return.
•     The deceased has capital losses carried forward from previous 

years that can be used to offset some of the realized capital gains. 
•     The deceased owns qualified small business corporation shares 

with unrealized capital gains and an unused lifetime capital gains 
exemption (LCGE). 

•     The deceased has property with an accrued loss, which may be 
used to offset accrued capital gains on other properties. 

Having flexibility in tax planning by using — or not using — the 
spousal rollover may have its benefits. Please seek the advice of a tax 
planning expert as it relates to your particular situation.
*Or common-law partner; 1. For tax purposes, a person is generally deemed to have 
disposed of their capital property at fair market value immediately before death. Even 
though there may not have been an actual sale, there may be associated gains or losses 
realized for tax purposes. Also, unless a rollover is available, the fair market value of a 
registered plan is included in the deceased’s income in the year of death. A spousal rollover 
is available where property is transferred to a surviving spouse or common-law partner.

A V O I D  P E N A L T I E S

Contribution Errors? Review Your TFSA
Over recent years, the Canada Revenue Agency (CRA) has increased 
its review of the Tax-Free Savings Account (TFSA), auditing holders it 
believes to have over-contributed. If an individual exceeds their TFSA 
contribution limit for the first time, they are sent a warning letter and/
or Form RC243-P, Proposed TFSA Return. This form assesses an amount 
of penalty tax due. If the excess TFSA amount has been removed prior 
to receiving the letter, generally no further action is required. As such, 
if you may have inadvertently over-contributed, it may be worthwhile 
to review your TFSA now to make corrections before a penalty tax is 
assessed. Here are two areas where mistakes are often made:

TFSA funds are withdrawn and recontributed within the 
same year. Remember that TFSA withdrawals made in a certain 
year do not create contribution room until the following calendar 
year. If you do not have contribution room available in a particular 
year, any recontributed funds would be considered to be an over-
contribution for that year.

TFSA funds are withdrawn and transferred to another TFSA at 
a different financial institution. This can be done without penalty, 
but it must be done through a direct transfer that is completed by the 
financial institution. If funds were instead withdrawn from one TFSA 
as cash and moved to another TFSA held at a different institution, this 
would be considered to be a withdrawal followed by a contribution. In 
this case, contribution room for the withdrawal would not be created 
until the next calendar year. 

What is the penalty? A TFSA penalty is assessed at one percent of 
the over-contribution amount per month until the excess amount 
has been removed from the TFSA (or additional contribution room 
becomes available). For example, an indirect transfer of $5,000 from 
one TFSA to another that is considered an over-contribution would 
be assessed a penalty of $50 per month, or $600 per year. Over 
time, these penalties can add up.

How can you determine your contribution room? TFSA 
contribution room information is available on your CRA online 
account: “My Account”. You can also contact the CRA to request a 
TFSA Room Statement or TFSA Transaction Summary showing your 
contribution and withdrawal information. Please note that the 
contribution room reported on the CRA website may not be up-to-
date depending upon when you access your account. Sometimes, 
the previous year’s information is not fully accounted for. In other 
cases, there have been instances in which information is incorrect 
and the CRA should be contacted to ensure records are updated. 

If you have multiple TFSA accounts at different financial institutions, 
consider consolidating them to simplify their administration and 
avoid contribution errors. This may also improve management of 
your asset allocation or ease the future settlement of an estate.

Reminder: The 2021 TFSA dollar contribution amount is $6,000, 
bringing the eligible lifetime contribution amount to $75,500. Have 
you fully contributed? 


